During the current year public attention has been focussed upon the Supreme Court as perhaps never before in the century. From the first decision day of January, when the "hot oil" opinion I was delivered, hardly a Monday passed on which there was not a decision on some far reaching subject either handed down or expected. Gold, oil, milk, NRA, railway pensions, farmers' mortgages, railroad reorganization, Mooney, Scottsboro, Herndon-these are only the more spectacular of the numerous subjects dealt with in a term crowded with significance.
I THE NEW DEAL
Naturally the New Deal legislation assumes first place in any consideration of the work of the Court. Some of this had been passed on at the preceding term. The Minnesota mortgage 2 and New York milk 3 cases had upheld reasonable emergency legislation. Both these five-to-four divisions of the Court led to a certain amount of speculation on the power of the conservative judges to win over to their views one of the more liberal members. Actually this happened three times: 4 In the Railroad Pension Case,' in which justice Roberts wrote for the majority, and in two cases lacking in public significance. 6 There has, however, been surprising uniformity in most of the New Deal cases.
Gold
The Gold Clause Cases 7 were outstanding, not only on account of the fundamental nature of the subject under review, but also for their dramatic So much has been written about these opinions 14 that it would be superfluous to add more. Perhaps it should be noted that the minority objected less on the subject of basic constitutional power than on the true purpose of the Joint Resolution. They held this was not monetary in character, but intended "to destroy certain valuable contract rights" 15 and to lessen the burden of debts, and that this could not be done without compensation. Dealing with the disaster which might be anticipated to follow from the acceptance of their views, they said: "Loss of reputation for honorable dealing will bring us unending humiliation; the impending legal and moral chaos is appalling." 1 And in his oral statement Justice McReynolds pronounced the Constitution dead. In spite of a good deal of agreement with the general sentiments of the minority there was much satisfaction that the Court had found a way to support the administration,1 7 a feeling which, as to the Liberty bonds, rested largely on the factor stressed by the Chief Justice, that there was no proof of loss of "buying power",' 8 that the holder had no claim to enrichment. Undoubtedly the absence of sudden increase in the cost of living influenced the decision. The Court left uncertain the result if the bonds should become payable at a time when further inflation may have sent prices soaring or when gold payments might have been resumed. The practical importance of this question was at once lessened by large scale calling of the bonds "I and it has now become largely academic by the adoption of the administration's proposal to limit the right to sue the United States for the damages claimed under these gold clause bonds. 20 
Oil
The gold decisions perhaps misled the administration into a belief that the Supreme Court would continue to find a way to approve its enactments. It is difficult on any other theory to understand the unpreparedness of the ig. See N. Y. Times, Feb. 24, 1935, § 2, at II; id., Mar. 15, 1935, at i; id., April 15, 1935 , at x; id., April 22, 1935, at I; id. (editorial) , April 16, 1935, at 2o . For amounts outstanding on June 27th see id., June 28, 1935, at public for the impending NIRA decision. The foreshadowing by the "hot oil" case 21 was generally dismissed as due to the particular ineptitude of the administrative orders there involved. 22 Yet the words of the Chief Justice were plain: the statute under consideration was condemned because "it establishes no criterion to govern the President's course. It does not require any finding by the President as a condition of his action. . . . it gives to the President an unlimited authority. . .. The Congress left the matter to the President without standard or rule, to be dealt with as he pleased." 23 Justice Cardozo's dissent recognized the principle but evaluated the statute as so circumscribed as to be without danger.
2 4 So far as it was then under review, the law authorized the President to prohibit the flow of interstate commerce of oil produced in excess of state allowances, such being the so-called "hot oil." The oil code was not before the Court, although the same law provided for its establishment.
NRA
The growing number of lower court decisions holding the NRA unconstitutional when applied to local conditions were apparently ignored by the administration as wrongheaded. 25 Even when the government decided to abandon its appeal in the Belcher Lumber Code Case, 2 6 the confession of 21. Panama Refining Co. v. Ryan, 293 U. S. 388 ('935) , (1935) For discussions of the whole subject see Black, The Commerce Clause and the New Deal weakness was explained as due to the peculiarities of that particular code. Then the Circuit Court of Appeals in New York in the Schechter case 27 accepted the government's argument that under modern economic conditions local business practices substantially affect interstate commerce to the extent that they bring about the shipment of inferior merchandise and depress the price of all merchandise. A majority of the court held otherwise as to regulation of the hours of work and the wages of employees engaged in the preparation of the fowls for sale. 28 The whole court upheld the administration on the delegation point, distinguishing the oil case by the statement that the President was limited by the declared policy of the law to bringing about increased consumption and to the preventing of destructive wage or price cutting; that the standard was broad because of the magnitude of the problem. 29 So the administration allowed itself to be rushed into an appeal in a case of which the interstate character was at best doubtful, partly motivated perhaps by the fact that in case of defeat Congress would be in session, and in a position to repair as much of the damage as might lie within its
The only surprising thing about the Supreme Court's decision 31 was its unanimity. Even Justice Cardozo could find no justification for the delegation here:
"What is fair, as thus conceived, is not something to be contrasted with what is unfair or fraudulent or tricky. The extension becomes as wide as the field of industrial regulation.. This is delegation running riot." 32
The Chief Justice, in the principal opinion, answered the arguments born of emergency: "Extraordinary conditions may call for extraordinary remedies. But the argument necessarily stops short of an attempt to justify action which lies outside the sphere of constitutional authority. Extraordinary conditions do not create or enlarge constitutional power." 33
The law was criticized and condemned because, among other things, it set up neither any standards nor any appropriate administrative machinery by which such standards might be applied.
On the interstate aspects of the case the Chief Justice declared that since the poultry had come completely to rest in New York before any of the practices condemned by the code were engaged in, the rules relating to products in a "flow" of interstate commerce had no application. He also held that the transactions did not "directly affect" interstate commerce so as to become subject to federal regulation. 34 The argument that the price structure was affected by the practices complained of, Chief Justice Hughes answered by stating that the Constitution does not permit the centralization of control which is the only means for remedying these evils. He concluded that it was thus unnecessary to consider objections to certain provisions of the code under the due process clause.
Railway Pensions The due process clause had, however, resulted in the destruction of the Railway Pension Law. 35 Like so many decisions of like basis it embodies conceptions of policy rather than of law. Many of the statements in the majority opinion call to mind the warning of Holmes 36 that the Fourteenth Amendment 37 was not designed to perpetuate the principles of Herbert Spencer's Social Statics. Justice Roberts criticized various features of the Act as arbitrary, notably those extending the benefits of the system to former employees and requiring solvent carriers to make up demands on the insolvent. He characterized these provisions as "taking the property of one and bestowing it upon another" 3 and brought to mind that the carriers are still privately owned and operated. He distinguished cases such as the Oklahoma bank guaranty case 31 on the ground that there the levy was insignificant and the use public.
But he also declared the Act as a whole to be invalid as not within the power of Congress to regulate commerce, a conclusion he reached because he could find in the record no support for the contention that the scheme of the Act tended to improve either safety or efficiency of operation. In principle the law he said, "really and essentially related solely to the social welfare of the worker, and therefore was remote from any regulation of commerce as such" ;40 it rests on the theory that the "fostering of a contented mind" 293 (934) .
The last case cited dealt with the same industry and held subject to federal control a conspiracy to prevent dealers from obtaining poultry when they resisted attempts at monopoly.
35. Railroad Retirement Board v. Alton, 295 U. S. 330 (1935) , 35 CO. L. Ray. 932; (1935) is regulation of commerce. The Justice viewed with alarm the possible extension of the principle to provision for medical attendance, housing, even education, and considered it no answer that pensions were more closely connected with commerce. In other words, he rejected pensions because they produced contentment, for fear that other things, likewise productive of contentment, might be permitted by the logic of a contrary decision.
The Chief Justice, and Justices Brandeis, Stone and Cardozo dissented. The Chief Justice reviewed the unsatisfactory history of voluntary pension systems. He could see no distinction between compulsory pension laws and compulsory compensation acts. Retirement of workers because of incapacity due to age, he said, was as much an incident of employment as compensation for injury regardless of fault: "This is recognized as especially fitting in the case of large industrial enterprises, and of municipal undertakings such as fire and police protection, where there are stable conditions of employment in which workers normally continue so long as they are able to give service and should be retired when efficiency is impaired by age. The fundamental consideration which supports this type of legislation is that industry should take care of its human wastage, whether that is due to accident or age. That view cannot be dismissed as arbitrary or capricious. It is a reasoned conviction based upon abundant experience." 41 Considering then the specific objections to the law, the minority opinion held the pooling provision authorized by previous decisions. 42 The Chief Justice agreed with the majority only with respect to the inclusion of former employees, but he thought this provision separable within the section of the law to that effect. 43 This decision will probably rank with Lochner v. New York 44 and Adkins v. Children's Hospital 4 5 as high-water marks of reaction. In effect the Court has said that nothing which affects workers in a way not merely physical may be charged upon industry. As the Chief justice said: "The government's power is conceived to be limited to a requirement that the railroads dismiss their superannuated employees, throwing them out help-41. Id. at 384.
42.
Mountain Timber Co. v. Washington, 243 U. S. 219 (917), which approved pooling in workmen's compensation by classes of industries, was distinguished in the majority opinion because the railroads were not classified-although how they could be classified by industries is difficult to imagine. Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (924), which upheld contribution of excess earnings from the strong carriers so that the Interstate Commerce Commission might make loans to the weak, was distinguished by the majority on the ground that the carriers were permitted to retain a fair return on capital-but the pension law was also not designed to deprive the roads of such return. The New England Divisions Case, 261 U. S. 184 (1923), which upheld a division of rates to the advantage of weaker roads, was distinguished on the ground that no carrier was required to carry for an 49 At the previous term, the Court had held the law to be constitutional, despite its fixing of minimum prices. 50 Now it was claimed that the minimum prices tended, in practice, to be maximum prices and that they were confiscatory. Justice Cardozo held the plight of the plaintiff was not due to the law but to competition, against which the Fourteenth Amendment was no protection. 51 -He pointed out that the price remained at the minimum because "efficient operators find that they can get along without a change." 52 This law authorized the administrative board to permit dealers not having a "well-advertised brand" to sell at a lower price. Borden's claimed this to be discriminatory. The majority of the Supreme Court expressed doubt concerning the validity of the provision in the absence of special justification, reversed the dismissal of the complaint and directed that the case go to trial. 53 What most disturbed the majority was the penalizing of lawfully-acquired economic advantage. The Chief Justice said: "With the notable expansion of governmental regulation, and the consequent assertion of violation of constitutional rights, it is increasingly important that when it becomes necessary for the Court to deal with the facts relating to particular commercial or industrial conditions, they should be presented concretely with appropriate determinations upon evidence so that conclusions shall not be reached without adequate factual support." 64 Justices Stone and Cardozo concurred in the result. But the attempt of the law to impose the minimum price regulation on milk brought into the state was defeated by the unanimous Court on the ground that it was an interference with interstate commerce. 55 Justice Cardozo said in answer to the argument that the measure was one of sanitary protection: "This would be to eat up the rule under the guise of an exception. Economic welfare is always related to health, for there can be no health if men are starving. . . . The Constitution was framed . . . upon the theory that the peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not in division." 56 And, foreshadowing the NIRA decision: "Whatever relation there may be between earnings and sanitation is too remote and indirect to justify obstructions to the normal flow of commerce in its movements between states." 57 And this principle is applicable though the milk had been removed from the cans in which it was imported and was bottled in New York, since "the importer must be free from imposts framed for the very purpose of suppressing competition from without and leading inescapably to the suppression so intended." 58 Other decisions laying down a test of "original package" 59 were distinguished because the very purpose of this law was, in effect, to set up "a rampart of customs duties."
Mortgages
Attacks have continued also upon various laws passed to ameliorate the plight of mortgagors. Here again the Court had, at the previous term, laid down the general principle that a reasonable and temporary suspension of foreclosure would be permitted. 60 A Maryland law depriving the holder of less than twenty-five percent of a mortgage from foreclosing was upheld on the ground that since the consent to sale contained in the mortgage was in accordance with certain provisions of law "or any amendments" the amendment was not a violation of the contract clause."' But Arkansas laws were condemned which so changed the system of collecting real property assessments as to impair the security of the bonds issued for street improvements.
62
The chief objection to the laws arose from the delays and reduction of penalties which encouraged the property owner not to pay his assessment, and permitted him to remain in possession for four years without any provisions for the protection of the creditor. Justice Cardozo said that the changes in remedy had to be considered in their cumulative effect and that extensions were invalid "when so piled up as to make the remedy a shadow."
Finally, the Frazier-Lemke Act, 6 3 an amendment to the Bankruptcy Act, was in Louisville Jt. Stock Land Bank v. Radford 64 declared unconstitutional by a unanimous Court. In this case the contract clause was not the reason; the enactment was voided under the due process clause of the Fifth Amendment. Lower courts had very generally upheld this law. 66 In one of the cases 66 Judge Parker 67 declared the provisions of the law neither arbitrary nor unreasonable; considering the prostrate condition of agriculture, both the five year moratorium and the right of the debtor to be rid of his debt upon paying a valuation of his property were justifiable. Judge Parker even believed the latter provision to be of benefit to the creditor, for it assured him of receiving value fixed in a judicial proceeding. "If the creditor receives the value of the property, it is no concern of his who the purchaser may be; and as we have seen the act provides for the determination of value by the court in a judicial proceeding in which the creditor is given full opportunity to be heard" 6 8-a practice, he observed, similar to that prevailing in corporate reorganizations.
Not so, however, Mr. Justice Brandeis and the rest of the Supreme Court. To them the law was at best a taking of private property for public purposes without proper compensation: "If the public interest requires, and permits, the taking of property of individual mortgagees in order to relieve the necessities of individual mortgagors, resort must be had to proceedings by eminent domain; so that, through taxation, the burden of the relief afforded in the public interest may be borne by the public." 69 The chief objection to the law lay in its requiring the mortgagee to surrender his lien without receiving full payment for his debt, a provision not contained in any of the prior laws, state or federal, which have sought at various times in our history to alleviate the lot of mortgagors. This right to receive full payment is "of the essence of a mortgage." Justice Brandeis held that the supposed analogy with reorganizations failed. There, as in any other composition, courts enforced the will of the majority of the creditors, never the will of the bankrupt against the creditors. Whether Congress had power to enact such provisions as to future mortgages under the bankruptcy power of the Constitution the Court did not determine, because this law applied only to existing mortgages. Insolvencies. The Court did, however, uphold the power of Congress in relation to the reorganization of corporations.
70
A railroad, having filed a petition under Section 77, sought to restrain banks from selling collateral which they held for notes on which the railroad was about to default, claiming that the value of the collateral was in excess of the loans but that a forced sale might result in a deficiency. Most of the collateral consisted of bonds of the debtor and its subsidiaries. The District Court found that the sale would delay and obstruct the presentation of the plan of reorganization contemplated by the statute and enjoined the sale, although some of the noteholders were not within its territorial jurisdiction. Mr. Justice Sutherland discussed the general constitutionality of the section, although this had not been assailed. By historical study he concluded that the power to enforce compositions had never been questioned and that no more was embraced by Section 77. A bankruptcy law was no less such because the proceedings taken stopped short of a declaration of bankruptcy. 71 The Fifth Amendment was not violated by depriving the banks of the right to sell given by the notes, the Court held, because the bankruptcy power necessarily involves some impairment of contract rights. Other questions, such as that of the jurisdiction of the Court over non-residents, were all decided in favor of the railroad company. But the Court stated that the injunction should continue only if the reorganization plan were pushed forward with great diligence.
In Doty v. Love, 72 justice Cardozo upheld a Mississippi law which permitted the reopening of a closed bank with permission of seventy-five per cent of its creditors and with the approval of the Superintendent of Banks and the state court. The law authorized the repayment of debts in such a case over a three-year period. On its surface, said Justice Cardozo, this law does no more than change the method of liquidation: "If debts are thereby swollen or assets made to shrink, the outcome is an unlooked for incident of a method of administration conceived to be more efficient than present sale and distribution." Nor was it an impairment of contract that the stat- utory liability of stockholders who contributed capital to the reopened bank was released to the extent of half their statutory liability, the local court having held this amount larger than might have been collected by judgment. The release was under such circumstances a compromise rather than a surrender. And preference for claims under $5.00 was upheld as saving bookkeeping expenses in connection with dividend payments.
Conclusions
To summarize: the Court has upheld the power of the states to legislate for emergencies but has confined the exercise of that power to the reasonable and the temporary. It has denied both to Congress and the states the right to compel a creditor to surrender a lien, even though the price he is to receive will be fixed by a court. It has upheld the power of Congress to regulate money, even if the consequence be the impairment of private contracts, but not if it be the destruction of a governmental pledge. It has approved the delegation to the President of the regulation of money since the limits and purposes of such regulation were defined by the Congress, but has condemned such delegation to approve and make codes because no standard had been provided by the legislative body by which the codes might be measured. It has reminded the country of the essentially federal nature of our government by denying to Congress any regulatory power over wholly intrastate conditions of employment or practices of industry. Finally it has restricted the area of regulation, even in public service industries, by denying Congress the right to require a pension system for railroad employees.
Other problems of the New Deal remain unsolved by the Supreme Court. Chief among these is the control of agriculture. A. 5th, 1935) . It is probable that the Court will not decide the merits in that case because the lower court decided that equitable relief was unnecessary. The same question will come before the Court later, however, in the original suit instituted by the State of Georgia.
In some of these cases suit for a declaratory judgment was used as a method of passing on the constitutionality of the law. They have been collected in Note (0935) The passage of the National Labor Relations Act will bring labor problems to the fore, although it is doubtful whether any case arising thereunder will come before the Supreme Court this term. The decisions of these questions should prove conclusively whether it is possible for the federal government to accomplish without constitutional amendment the indispensable minimum regulation of modem business and agriculture. II
TAXATION

The Due Process Clause 7 9
In Senior v. Braden 80 the majority of the Court denied to the State of Ohio the right to levy on transferable certificates in trusts of real estate a property tax on investments, measured by income. Four of the parcels were in Ohio, three in other states. All had been subjected to the usual real estate tax. Justice McReynolds held that an interest in such a trust was not a chose in action, but created an equitable title to the land itself and, therefore, Ohio had no power to tax the certificates representing land outside its borders. (1930) , and because the tax there involved had resulted in no double taxation of trustee and beneficiary. majority opinion, 8 2 the judgment of the state court was reversed also as to the trusts of land wholly within the state. Justice Stone, with whom Justices Brandeis and Cardozo concurred, pointed out that the Supreme Court was in no way concerned with this question and that nothing could "excuse the abuse of power involved in our reversing its [the state supreme court's] judgment on state grounds." 83 Considering the other question, the minority attacked the conceptions of "situs" and "jurisdiction to tax" which have confused so many recent decisions on the subject. 4 They interpreted these to mean "no more than .
the legal interests of ownership [which] enjoy the benefit and protection of the laws of that state" 85 and of that state alone. But Justice Stone contended that different legal interests might exist with regard to the same property and be protected by the laws of different states. Therefore they might be taxed by all the states concerned without violation of the Fourteenth Amendment. Thus a state could tax its residents on shares of stock, though the only property of the corporation was real estate situate and taxable in another state, 86 or upon a contract for the purchase of such property, 87 or upon a mortgage on foreign land. 8 9 Analyzing the trust certificates he concluded they were similar in character to shares of stock, since the holders had no rights whatever against the land, but only against the trustee. These rights, Justice Stone concluded, were protected by the laws of Ohio.
90
The problem was somewhat complicated in the Senior case because the tax, though measured by income, was laid on the property. While, in the Lawrence case, the Supreme Court upheld an income tax derived from a business carried on in another state, it has never passed on the right of one state to tax to its residents income derived from foreign real estate. An opportunity of deciding this question was lost at the term just ended when a writ of certiorari was dismissed because the federal question did not suffi-
82.
There was only reference to a concession of counsel that the state had no power to tax lands within its borders in the manner provided by this law. (1935) ciently appear. 91 The Appellate Division in New York had denied the right of the state to tax such income ; 92 in its opinion-the court had not stated that the denial rested upon the Fourteenth Amendment, although the cases relied upon were all decisions of the United States Supreme Court dealing therewith. 93 The Supreme Court refused to consider the merits, since the decision might have rested on provisions of the state constitution. The Chief Justice said: "Jurisdiction cannot be founded upon surmise. Nor can claim of jurisdiction be sustained by reference to briefs and statements which are not part of the record." 94
For recent discussions see Brown, Multiple Taxation by the States-What Is Left of Itf
The decision in the Senior case, while casting doubt upon the position of the Court with regard to an income tax on foreign rents, is by no means decisive. It must not be forgotten that the Court has laid down very broad rules in considering income taxes, that they are imposed because of the protection afforded a person by the state in which he lives, that the purpose of the graduated tax would, to a considerable extent, be defeated were the state unable to include all sources of income-not, it must be admitted, that the existence of tax exempt government and municipal securities does not already mar the consistency of a graduated tax. It is in any event to be hoped that when the question is properly presented to the Court it will follow the implications of the Lawrence case, rather than those of the Senior case. 9 5
Other aspects of due process were considered in upholding the right of Pennsylvania to tax pictures loaned to a museum in Philadelphia by a resident of New York 91 and denying to a Georgia city the right to assess a street railway company for street paving which would not benefit the company. The decision in the first case was unanimous and rested on the fact that the owner of the pictures had set no time for their return to his home in New York and had done nothing to effectuate an intention to have them returned. In the second case Justices Brandeis, Stone and Cardozo dissented on the ground that the adoption by the city of the paving ordinance created a presumption of benefit not rebutted by evidence the company offered. According to the minority this evidence was no more than that the paving would be of no advantage to the company in the operation of its railway, that the 91. Lynch v. New York ex rel. Pierson, 293 U. S. 52 (1934) . Attention was called to the fact that no effort had been made to get the New York court to amend its remittitur to show the actual basis of the decision. This was attempted later, without success. Matter of Pierson v. Lynch, 266 N. Y. 431 (1934 old pavement was "good enough." Justice Sutherland, on the other hand, held that the proof showed an arbitrary abuse of power by the city and should therefore have been heard by the trial court; his summary of the offer includes the statement that "the pavement in question added nothing in value to the street-railway property"; but this seems to be a conclusion drawn merely from the absence of added advantage in operation. If this is the case, the decision of the majority makes it almost impossible ever to assess a street railway company for paving between its tracks.
Equal Protection 98
The Court reversed an injunction against the collection of a tax on railway property, because no proof had been produced of discriminatory assessment; overvaluation due to mere error of judgment was not sufficient basis for relief. 99 A statutory court of three judges declared that the West Virginia chain store license tax as applied to gasoline filling stations violated" the equal protection clause of the Fourteenth Amendment, and also that such stations were not stores within the meaning of the law. 10 0 With both conclusions the Supreme Court disagreed in Fox v. Standard Oil Co. of N. J.,1 0 by a five-to-four vote. Justice Cardozo, for the majority, concluded that by statutory definition 102 "store" included every place where any kind of merchandise was sold. For that reason the understanding of the "common man", relied on by the lower court, was held of no consequence. Legislative history was drawn on in aid of this construction, since an amendment aimed at the exclusion of gasoline stations had been rejected. This, said the Court, though not conclusive was to be taken into consideration.
The constitutional question the Court considered from two aspects: whether gasoline stations in chain ownership were properly subject to a tax different from that imposed on unitary ownership, and whether the tax was oppressive in its exactions. On the first point a majority in the lower court had agreed with the contentions of the state, and the Supreme Court could see no reason to reject this conclusion, resting as it did on its own earlier decisions dealing with chain store taxes.
1 0 3 As proof of the power of the chain, justice Cardozo instanced the eagerness of independents to borrow its insignia in order to share in its popularity. Regarding the oppressive incidence of the tax, he recalled justice Sutherland's statement made during the last term in the Magawno case 104 to the effect that the extent of the burden was beyond the control of the courts unless the law was not a taxing statute at all. The fact that gasoline chains, owing to the number of their units, had to pay in the upper brackets was not the fault of the law, but of the business. The minority contented themselves with expressing agreement with the opinions rendered in the court below, one of which had accepted the company's contention that gasoline stations could not be treated as though they were regulation chain stores.
But in a six-to-three decision, Stewart Dry Goods Co. v. Lewis, 10 5 the majority of the Court reached a different conclusion in considering the Kentucky tax on gross sales graduated between $4o0,000 and $i,oooooo. Justice Roberts held that this law was a denial of equal protection since there was no relation between gross sales and capacity to pay, or profits. He could find no economic difference between the first and the thousandth sale of the year which would justify a different rate of tax. He characterized it as no less arbitrary than would be a tax on cattle or lands graduated according to the number owned by the individual taxpayer.
The contention of the state that the tax was an excise justified by a relation between volume and profits was denied because it was admitted there was no such "constant" relation. The argument that it was more convenient to administer than an income tax, because of its simplicity and economy of collection, saving both to the taxpayer and the state in preparation and review, was rejected as merely an excuse: "It is difficult to be just and easy to be arbitrary." 10(1 Justice Roberts called attention to the fact that because of the tax one large taxpayer had done business in the state at a loss and declared it immaterial that this taxpayer was not one of the parties to the suit. But he was careful to state that the Court was not condemning the levy on the sole ground that it was excessive. He held inapplicable many earlier decisions which apparently led to a contrary result Justices Brandeis, Stone and Cardozo could accept none of these arguments. Volume, said Justice Cardozo, has a natural relation to profits because larger sales are sought for by business "with avidity." "They [larger sales] are not the products of whim and fancy. They represent a conception of probabilities and tendencies confirmed by long experience. The conception is no more arbitrary in the brain of a government official than it is in the mind of a company director." 109 Using a wealth of reference, he pointed out that, within certain limits, efficiency is related to size; the law in setting both lower and upper limits recognized these facts of economic life. A graduated tax based on volume was fairer, he argued, than a flat property tax; the law had been enacted, he reminded, at a time when the constitutionality of a graduated chain store tax was still in doubt; he accepted the state's arguments as to the advantages of a gross receipts tax over an income tax. The Justice pointed out also that many students of economics preferred the graduated to the flat sales tax as being less likely to be passed on to the consumer, and thereby more efficient "as an instrument of social justice." The choice could not be deemed irrational, and should, therefore, not be condemned by the Court.
Justice Cardozo went further even than this, in quoting statistics of the Harvard Bureau of Business Research 110 which showed that gross sales have a direct percentage relation to profits-authority which, while not unchallenged, at least served to justify legislative discretion. In refutation of the fear that the tax might be increased to the point of actual loss he answered that the Kentucky constitution, as interpreted by its courts I" prevented this result. He cited numerous cases supporting the conclusion of the minority, in particular, Pacific American Fisheries v. Alaska, 112 which upheld a graduated tax on salmon, the rate increasing with the number of cases. How the wind of reality blows through this dissent, in contrast with the majority's arid analogy of a tax increasing with the number of cattle or of parcels of land! Yet every landlord knows how important to his profits are diversity and quantity of ownership. 114 whether the operation of an international bridge constituted foreign commerce, was forced upon the Court by an amendment to the charter of the company depriving it of the right to do anything else, a right which, even though not exercised, had sufficed to uphold the tax when first challenged." 5 The Court finally held in the second case 116 that on the authority of Henderson Bridge Co. v. Kentucky 11 7 the foreign business was conducted by the persons who used the bridge, not by its owners.
A Pennsylvania tax on the sale or delivery of liquid fuel was approved,1 1 8 although shipments were made to the purchaser from outside the state, because there was no requirement in the sales contracts that this be done and there had been no appropriation of particular fuel to the contract. The law taxed only sales made in the state; that was where these sales had been made. A Montana excise tax imposed on telephone instruments used both for interstate and local messages was declared a burden on interstate commerce," 9 since it was impossible to allocate the tax solely to the intrastate business of the company, and it was impossible for the company to discontinue its intrastate activities without at the same time withdrawing from its interstate operations. But a Georgia license fee exacted of vehicles was, under equally well settled principles, held to be no such burden.' 20 The distinction evidently rests upon the fact that in the latter case the money went into a fund for the upkeep of the highways used by the taxed vehicles.
121
Other objections to this Georgia tax, based on exemptions, 22 were held unavailing, one of them on the ground that the point had not been raised in the state court. And a property tax on a domestic corporation was approved 1 23 though all of its property was intangible and was used in interstate commerce only, because the effect upon such commerce was "at most indirect and incidental. 
UNIVERSITY OF PENNSYLVANIA LAW REVIEW
Conflicting Sovereignties
It is fundamental to our federal system that neither the states nor the central government may tax the instrumentalities of the other.
1 2 5 The application of this principle has caused the Supreme Court much concern, leading in recent years to the rejection of some earlier views.
1 2 6
At this term the Court decided that the same principle applied to the territories, not for constitutional reasons, as in the case of the states, but because "the dependency may not tax the sovereign." 127 Puerto Rico attempted to tax the capital of the branch of the National City Bank located there. The bank claimed this form of tax was prohibited by Act of Congress; 128 this by its terms referred only to states, but the Court declared: territories included, both by statute 129 and decision.
130
A similar result had been reached by the Supreme Court of the Philippine Islands.
31
An attempt to obtain exemption in the case of the owner of land seized by the federal government for liquor violations failed. 132 The Court held that the land remained subject to local taxes because the judgment of forfeiture obtained by the United States had never been carried out, the owner having released the land by furnishing a bond for the penalties due. Another case is pertinent to this discussion, though it involves federal, not state taxes. The trustees of the Boston Elevated Company, appointed by the Governor of Massachusetts to manage the property during a limited period of public operation, claimed that they were state officials and need pay no income tax on their compensation. The Court overruled the contention.' 3 s The Chief Justice, following earlier liquor tax cases,' 34 declared that the federal taxing power extends to all state activities "which constitute a departure from usual governmental functions", 135 that the form of organization is immaterial, and that employees, however described or selected, can claim no exemption, since their compensation, in whatever manner paid, "can have no quality . . . superior to that of the enterprise. 
III CRIMINAL LAW
Notable decisions were rendered in the field of criminal law. Chief among them is that in the Mooney case. 137 Here the concept of due process, which has been so slowly applied in the protection of liberty 1 38 in contrast with the quick march of its protection of property, 18 9 was extended to attack a conviction based on perjured testimony, in the procuring of which the prosecution connived. The memorandum of the Court stated: "It is a requirement that cannot be deemed satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured." 140 A new trial did not, however, follow, because the Court wished to give the state courts an opportunity of affording this relief. While the lower courts of California failed to take advantage of the opportunity, 141 the supreme court of that state has now granted a writ. 142 The question remains as to what the United States Supreme Court will do if the state court should dismiss on the facts.
In part, that question was answered by Norris v. Alabama, 143 the second Scottsboro decision. There the state courts had refused to find the fact urged by the defense, that discrimination had been practiced against negroes in the selection of juries. 1 " They accepted as sufficient the denials of jury commissioners of improper action. But the Supreme Court refused to accept the bald denials in the face of testimony strongly indicating the contrary. The Chief Justice said: "For this long-continued, unvarying, and wholesale exclusion of negroes from jury service we find no justification consistent with the constitutional mandate." 145 Prior to this decision, statements had been made to the effect that the Court would examine the facts where a constitutional issue was presented. cases was actual testimony disregarded as having insufficient weight. That was done for the first time in this case. Of the testimony of the jury commissioners the Court said: "If, in the presence of such testimony as defendant adduced, the mere general assertions by officials of their performance of duty were to be accepted as an adequate justification for the complete exclusion of negroes from jury service, the constitutional provisionadopted with special reference to their protection-would be but a vain and illusory requirement." 147 A similar result was reached in Hollins v. Oklahoma. 148 Accordingly, if Mooney must again appeal to the Supreme Court because the state court accepts as true a bare denial by Fickert, the District Attorney, of his complicity in the use of perjured testimony, it may be that the Court will reject such denial as lacking in substance.
IV INSOLVENCY
In Clark v. Williard .49 the Court had, at the preceding term, held that the Iowa liquidator of a corporation of that state must, because of the full faith and credit clause, be allowed the right to sue to recover its property situate in Montana, since he was the successor to the corporation rather than a mere custodian. The case was remanded to the state court to determine if local policy permitted priority to local creditors. The state court then concluded that attachments and executions could be levied though the result was inequality of distribution.°5 0 This decision was affirmed.' 5 Justice Cardozo stated: "Every state has jurisdiction to determine for itself the liability of property within its territorial limits to seizure and sale under the process of its courts."' 5 -Imposition upon the title of the liquidator of the liens created by local proceedings violated no constitutional principle. Choice of policy among the states was uncontrolled by the Constitution. The respective jurisdiction of state and federal courts was involved in a group of Pennsylvania cases. In one,' 5 3 receivers were appointed by a federal court at the instance of a stockholder of a corporation subject to the State Banking Department. The Secretary of Banking then sought to take 147. 294 U. S. at 598. The Court also reviewed the evidence bearing upon the claim of defendant that the names of six negroes appearing on one of the jury rolls were forgeries, and the finding of the trial court overruling this contention was reversed.
148 which held, as fiduciary, two "mortgage pools." Under local law, these were to be held by the Secretary as a receiver, with the right on the part of any certificate holder to apply to court for the appointment of a substitute fiduciary. Suits were then brought in the federal court seeking the appointment, not of a new fiduciary, but of a receiver. Receivers having been appointed, the Secretary refused to turn the property over, and was enjoined from doing so by the state court. In all these cases the Supreme Court held that when it appeared that the proper state official could protect all private rights the federal court should have relinquished jurisdiction to him.
1 57 Nevertheless, the determination of the state court in the second of these cases was reversed because the federal court had first acquired the right to control the property by the prior filing of a bill followed by the service of process. The Supreme Court directed that this be exercised witliout prejudice to the right of the Commissioner of Insurance to conduct the actual liquidation. As Justice Stone said: "In the absence of a showing that the interests of creditors and shareholders would not be adequately protected by this procedure, the case was a proper one for the district court, in the exercise of judicial discretion, to relinquish the jurisdiction in favor of the administration by the state officer." 158 So the right of the state to liquidate was upheld without impairment of the dignity of the federal court. In the last case the Supreme Court decided that the complaint was insufficient because no relief was sought other than the appointment of receivers; therefore the federal court should not have exercised its jurisdiction.
A 
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In determining the present value of a plant, a state commission, instead of making a physical appraisal, had translated the original cost by use of commodity indices. This, said Justice Roberts for the majority, was inappropriate, partly because the indices "were not prepared as an aid to the appraisal of property", 1 1 partly on account of wide variation in results according to which index was used, and also on account of the necessity of arbitrarily weighting the indices. More fundamental was the further objection that by this method "the result is affected by sudden shifts in price level." 162 As such a plant is not by its very nature subject to quick conversion into cash, valuations should not be based on precipitate rises or falls in price level. The Court recognized, however, that in valuing specific property, price levels were suitable, as, for example in fixing the value of steel rails by comparing present prices with those prevailing at the time of acquisition. While the injunction against the rates fixed by the commission was affirmed, the Supreme Court held that the District Court should not have attempted itself to value the property, and that the basis of its valuation, cost less depreciation, was as arbitrary as that made by the commission.
Justices Brandeis, Stone and Cardozo dissented on the ground that the complainant had not sustained the burden of proving that the rates fixed by the commission were confiscatory. Justice Stone criticized the opinion of the majority for in no way meeting that issue, and for deciding the case on a point not raised in the record or considered by the lower court. He cited the recent Los Angeles case 163 as requiring proof of confiscation before the Court would condemn the method used by a commission in reaching its result. The majority in justification concluded that where the method was wrong "its use necessarily involved unjust and inaccurate results." 164 Justice Stone pointed to the fact that the use of indices had not been objected to at the hearing, that it was adopted to save time and money and that the company itself made no effort to prove values by appraisal. 165. 291 U. S. 227, 236 (i934). Justice Roberts had cited this case as merely maintaining that indices were proper elements to be considered with appraisals. The perplexities of the subject are shown by the fact that different members of the Court interpreted so differently a decision of the previous year. An outsider can only read as he runs and hope his interpretation of the Court's meaning will be accepted. To this writer the opinion of the minority seems the more plausible one.
"It is unnecessary to discuss other defects of appellee's proof so extreme as to discredit it. Its reliance here upon its own proof is at most perfunctory. It seeks only to sustain the conclusions of the court below, which this Court rejects." 166 Salutary words compose this dissent: "In assuming the task of determining judicially the present fair replacement value of the vast properties of public utilities, courts have been projected into the most speculative undertaking imposed upon them in the entire history of English jurisprudence. . . . Such a property has no market value, because there is no market in which it is bought and sold. Market value would not be acceptable, in any event, because it would plainly be determined by estimates of future regulated earnings. . . . When we arrive at a theoretical value based upon such uncertain and fugitive data we gain at best only an illusory certainty. No court can evolve from its inner consciousness the answer to the question whether the illusion of certainty will invariably be better supported by a study of the actual cost of the property adjusted to price trends, or by a study of the estimates of engineers based upon data which have never existed and never will." 167 Answering the criticisms in the majority opinion of the use of price indices, Justice Stone said that the record showed these to be less variable and more trustworthy than engineer's estimates: "For a period of twenty years or more of rising prices, commissions and courts, including this one, have regarded price variations as persuasive evidence that present fair value was more than cost. I see no reason for concluding that they are of less weight in times of declining prices." 168 One is reminded of Justice Brandeis' warning in the Southwestern Telephone case, 169 that the utilities might come to regret their insistence upon cost of reproduction as the basis of rate regulation.
Rate regulation has been badly handled in this country, 170 and for this the Supreme Court must bear a large part of the blame. shown itself motivated by theoretical considerations not adapted to the peculiar nature of the problem. As a result there has been not only wasteful and time-consuming litigation, 171 but a good deal of fleecing the public by rates temporarily supported by injunction and never altogether refunded.' 1 2
There are even those who trace to the decisions of the Supreme Court much of the dizzy financing indulged in by holding companies in the period before the crash.
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It is time this matter received careful study by Congress, so that the experience of other countries 174 may be put at our disposal.
In two cases arising in Ohio the Court held that confiscation had been established by a return of only about 4.5 percent on investment. In one, 175 the local commission, passing on a 1929 schedule several years after that date, based its determination on estimated earnings and refused to consider the actual experience of the intervening years. This, said Justice Cardozo, was arbitrary, because "prophecy, however honest, is generally a poor substitute for experience." The argument that lower prices might, by increasing volume, enhance the return, he judged was unavailing for lack of proof: "Present confiscation is not atoned for by merely holding out the hope of a better life to come." 176 In the other case 1.77 objections to particular items were considered: reductions made by the commission of allowances for loss of gas by leakage and of expenses for new business, on the ground that such items could have been lessened, were deemed arbitrary for lack of proof that the company had acted negligently or inefficiently; adoption of a particular method of spreading over several communities the costs of superintendence was condemned because the company had been given no opportunity to meet the issue; especially because, in the companion case, a different method had been used, both times to the disadvantage of the company; and the expenses of the rate litigation were held a proper item of cost, to be spread over the life of the ordinance attacked. Since the items so allowed as expenses would have reduced the return to 4.53 percent, the majority of the Court held the rates to be confiscatory, partly because two of the years considered were before the depression. Justice Stone disagreed with the conclusion as to the cost of procuring new business, which he believed should be treated as a capital expense. With that item eliminated, the return would be 4.91 percent, not, in his opinion, too low.
Questions In the first of these cases a railroad company objected to being required to pay half the cost of building an underpass under a proposed highway; in the second a pipe line company objected to being compelled on account of highway construction to re-lay pipes without compensation. In each instance the Court sustained the position of the company. The railroad based its contention on the changed economic conditions due to motor competition, which the highway, constructed with the aid of federal funds, was designed to foster. Justice Brandeis believed all the factors such as to require their consideration by the state court. Justices Stone and Cardozo found no evidence of arbitrary action. The pipe line company contended that its property was being taken without compensation; the state contended that, like a railroad company, the pipe line company could be compelled to remove obstructions to highways. Justice McReynolds, in accepting the views of the company, pointed out that the railroad was required to eliminate grade crossings in the interests of public safety 18(0 and that there was no proof that public safety was impaired by pipe lines buried under ground. He called attention to a case which had held invalid a Pennsylvania law forbidding the mining of coal under streets in such a way as to cause the subsidence of dwellings. 
VI MISCELLANEOUS CONSTITUTIONAL PROBLEMS
Federal
Twice the Supreme Court ruled on the power of lower federal courts with respect to jury trials; five times on the powers of Congress; once on the removal power of the President, and, at the instance of Huey Long, on the immunity of Senators. The late Senator from Louisiana moved to set aside the service upon him of a summons in a libel action on the ground that while attending a session of Congress he was immune from process. Justice Brandeis in Long v. Ansell -8 2 overruled his contention on the ground that the Constitution granted immunity only from arrest. No more, he said, had ever before been claimed by either house of Congress and immunity from process had consistently been denied both by the courts of the District of Columbia 13 and by those of the several states. 184 Qualifying its recent decision in Myers v United States, 18 5 the Court in Rathbun v. United States 186 denied to the President the right to remove William E. Humphrey from his post on the Federal Trade Commission on the ground that he was appointed for a stated term, removal was limited by act of Congress to certain specified grounds, and such limitation was valid. Justice Sutherland said that in view of the non-partisan and quasi-judicial nature of the Commission, the existence of specified grounds in the law 187 precluded arbitrary removal even though the law did not provide that these causes were the only grounds for removal. 188 Congress, he noted, had intended the Commission to be free from political domination or control. In the Myers case the President's right to remove a postmaster had been upheld by a divided Court even though the law required the consent of the Senate to any removal, on the ground that the chief executive had such inherent power to remove his aides as could not be curbed by Congress. The majority opinion in that case contained such broad language by Chief justice Taft, that Justice McReynolds, in his dissent, protested it was inclusive enough to cover the case of a member of one of the important commissions such as the Federal Trade Commission. 18 9 Now the Court has confined the authority of that case to the removal of executive officers only. The Federal Trade Commission, said Justice Sutherland, was an administrative body bound to perform the duties imposed upon it by Congress "without executive leave." The same principle is applicable also to members of the Interstate Commerce Commission and to judges of the Court of Claims. To assure independence of judgment Congress has power to fix terms and limit the right of removal: "For it is quite evident that one who holds his office only during the pleasure of another cannot be depended upon to maintain an attitude of independence against the latter's will. 
CONSTITUTIONAL ISSUES IN THE SUPREME COURT
The sound application of a principle that makes one master in his own house precludes him from imposing his control in the house of another who is master there." 190
The power of Congress was upheld in all but one of these miscellaneous cases. In that case, Stewart v. Keyes,' 9 1 the unanimous Court held unconstitutional an act of Congress which purported to revive a cause of action in favor of an Indian even though the Statute of Limitations had already run prior to the enactment of the law. By so doing, said Justice Van Devanter, Congress in effect attempted to transfer property from one person to another in violation of due process of law. But in Central Vermont Transportation Co. v. Durning, 1 92 Justice Stone upheld the constitutionality of a statute which declared that a corporation was not to be deemed a citizen of the United States unless the controlling interests therein were owned by American citizens, even though applied to an American corporation previously in existence, on the ground that the amendment was but in pursuance of a long established policy of restricting coastwise shipping to American nationals.
In Detroit Trust Co. v. The Thomas Barium, 93 the question was whether admiralty courts could be given jurisdiction to foreclose mortgages on a ship, especially where the proceeds had in part, at least, been used for non-maritime purposes. The Supreme Court decided that the Ship Mortgage Act of 192o imposed no conditions as to application of proceeds and that, although before the enactment of the law it had been held that admiralty had no jurisdiction to foreclose a ship mortgage, 194 Congress could constitutionally give the courts such jurisdiction. The Chief Justice reviewed the history of admiralty and the various changes which had been made by Congress and concluded that, as this law had been enacted to encourage investments in shipping and shipping securities, it was within the power granted by the Constitution.
The power of Congress to control federal receivers and to punish for contempt of its own processes was upheld. The precise point in the first of these cases 1-5 was whether a receiver might continue to engage in business without procuring a license required by state law. Since, under the express provisions of the Judicial Code, 196 receivers were bound to comply with state laws in the same manner as the original owner would have had to comply with them, justice McReynolds held that Congress had full power to regu- late the activities of federal receivers and the duties of District Courts in relation thereto.
The contempt case 197 grew out of the investigation of air mail contracts. William P. MacCracken, Jr., attorney for one of the parties under investigation, permitted one of their representatives to examine files which the Senate had subpcened him to produce. The representative took out some of the papers and attempted to destroy part of them. The Senate then cited the attorney for contempt. He resisted, claiming that the Senate had power only to compel production of testimony still available, not to punish for an act wholly completed. Justice Brandeis rejected so narrow a conception; he recalled many occasions on which this power had been exercised. He overruled also the contention that since the refusal to produce the papers had been made a criminal offense, it could not be punished as a contempt. The further argument that the missing papers had been recovered went, said Justice Brandeis, to the questions of guilt and punishment, questions with which the Court was in no way concerned.
The cases dealing with the power of the court in jury trials arose on account of the provision of the Seventh Amendment preserving the right to trial by jury in accordance with the common law. In one case the judge granted a new trial unless the defendant consented to an increase in the verdict; in the other case the judge, having reserved decision on a motion to dismiss the complaint, denied the same, but the Circuit Court, although finding the ruling erroneous, held it had power to grant a new trial only, not to dismiss. The Supreme Court held that both decisions were wrong. In the second of these cases, Baltimore & Carolina Line v. Redman, 98 Justice Van Devanter held that the practice of reserving decisions on motions for a dismissal or for a directed verdict had become well established prior to the adoption of the Amendment, that it was salutary because it shortened litigation, and that it carried with it the power to dispose of the case in the manner required by the final decision of the legal question presented by the motion. Therefore, said the Justice, the Circuit Court should have dismissed the complaint. In so far as Slocum v. New York Life Ins. Co. 199 appeared to hold otherwise it was overruled; actually the decision was not in conflict, because in that case decision on the motion had not been reserved. Technical though this distinction may be, it rests on plausible grounds; consent to the reservation may be construed as a waiver to any further trial, absence of the reservation precludes the inference of consent. In practice, however, it leaves the matter wholly in the hands of the trial judge, for by refusing to reserve the question he can insure a new trial. Unfortunately, the Slocum decision, resting as it does on constitutional grounds, makes any ready correction impossible; at least the Court has now gone as far as it could without a complete repudiation of that case.
The other jury case raised a very perplexing problem, one so troublesome, indeed, that the decision turned on the vote of a single judge. In Dimick v. Schiedt, 200 the majority of the Court reached the conclusion that the practice of reducing excessive verdicts in tort cases 201 did not justify the practice of increasing insufficient ones, though in either case the party penalized was given the option of a new trial. The distinction, said Justice Sutherland, lay in the fact that in the one situation the jury had found a verdict which included within its limits the lesser sum to which the judge was contingently reducing it; such was not the case when the verdict was increased above any amount found due by the jury. He reviewed the old English cases, found that the right to increase verdicts had been exercised only in cases of mayhem, and that this practice had become obsolete when our Constitution was adopted and had never been accepted in the United States either before or after that time. 20 2 In England even the right to direct reduction is now denied. 20 3 Justice Sutherland remarked that were that question now before the Court for the first time, it might be decided otherwise; but that the practice would probably not be disturbed after a hundred years of acceptance. In discharge of the duty of upholding the Constitution, however, the Court "ever must be alert to see that a doubtful precedent be not extended by mere analogy to a different case if the result will be to weaken or subvert what it conceives to be a principle of the fundamental law of the land." 204 The vice of the practice attempted by the trial court was that it deprived plaintiff of the right to a trial at which the jury might find damages in excess of the sum fixed by the court; the consent of defendant to such proceeding is alone not sufficient. In final support of the result Justice Sutherland called attention to the fact that practice such as this had never previously been attempted in federal courts, though in many instances verdicts had been set aside as inadequate and new trials granted.
The Chief Justice and Justices Brandeis, Stone and Cardozo dissented. Justice Stone argued that the Seventh Amendment was not intended to preserve any particular procedure and that the Supreme Court had approved variations in procedure not known to the common law. that when increasing, as when reducing, a verdict, the judge was doing no more than deciding the upper and lower limits of a permissible verdict; that only the party penalized by the change need consent. He rejected the ruling that the question had to be decided by the state of the common law at the time of the adoption of the Constitution, especially on account of the scant record of the practice; he insisted that in other fields the Court had taken a broader view. 20 6 The common law, he said, was "something more than a miscellaneous collection of precedents. It was a system, then a growth of some five centuries, to guide judicial decision. One of its principles, certainly as important as any other, and that which assured the possibility of the continuing vitality and usefulness of the system, was its capacity for growth and development, and its adaptability to every new situation to which it might be needful to apply it." 207 He could see no reason of principle which upheld the right to decrease and denied that to increase; it was an "indefensible anachronism." The Justice also commented, with some sarcasm, on the fact that in this case an appeal had been allowed from the denial of a motion for a new trial, though the reason for the denial was a good one, when for centuries such ruling had been regarded "so much a matter of discretion that it is not disturbed when its only support may be a bad or inadequate reason." 208 He hoped, at least, that the decision would have the result of changing this illiberal rule and subjecting to appellate review a denial when the motion was based on inadequacy or excessiveness. It is very doubtful, however, whether the Court will accept this suggestion; the contrary rule is too firmly embedded in federal practice.
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State Cases
Four of these cases dealt with regulation: of motor trucks, of foreign casualty companies, of dental advertising and of compensation for injuries occurring outside the state. Two dealt with procedure: limitation of action and service of process. In all of these cases the laws under attack were upheld.
An Iowa statute permits service on any agent employed in a county other than the one in which the principal resides. 2 10 Service was made upon a sales manager employed by an individual non-resident of Iowa. Justice McReynolds could see no objections to the service; defendant had voluntarily established an office in Iowa knowing that the business was subject to regulation. to service might not be valid, if the business could not have been made the subject of regulation.
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A compensation statute of Washington was amended after the injury in suit had been sustained, so as to cut down the time allowed for reopening claims. No reasonable limitation statute, said Justice Roberts, deprives any one of due process. 2 13 An Indiana statute prohibited insurance corporations not organized in that state from inserting in their policies any period of limitation shorter than three years.
2 14 The majority of the Court held that the mere fact that domestic companies were not subjected to a similar regulation did not violate the equal protection clause of the Fourteenth Amendment; there must be proof in the record that there were no differences between domestic and foreign corporations engaged in this line of business, which could justify the difference in laws. 215 Justice Stone suggested that reasons might be found: "A statutory discrimination will not be set aside as the denial of equal, protection of the laws if any state of facts reasonably may be conceived to justify it." 216 Justices
Van Devanter, McReynolds, Sutherland and Butler dissented on the authority of numerous cases. 217 The ruling of the majority is salutary; it is difficult, however, to reconcile it with the decision of the Court in cases such as the gross sales tax case. 218 The other decisions were unanimous. In Semler v. Oregon State Board of Dental Examiners 2 9 an attempt was made to prevent the enforcement of a statutory regulation restricting dental advertising and prohibiting the employment of advertising solicitors. Plaintiff contended that the statements he made were truthful and that he had entered into contracts calling for advertisements of a type forbidden by the new law. Chief Justice Hughes held that his contracts were subject to proper regulation of the conduct of the profession, that there was nothing arbitrary in the fact that other professions were not similarly restricted, and that the restrictions had a reasonable basis: "The community is concerned with the maintenance of professional standards which will injure not only competency in individual practitioners, but protection against those who would prey upon a public peculiarly susceptible to imposition through alluring promises of physical relief." 220 That the particular dentist who attacked the law was telling the truth about his capacities could not affect the power of the legislature to deal with the general evil. The Court refused to disturb a Maine statute prohibiting the use of highways by trucks which charged for the carrying of merchandise unless they obtained a certificate of public convenience and necessity. 221 One feature of the law, attacked as violating both the due process and equal protection clauses, was its requirement that such certificates be granted to all carriers which had provided satisfactory service since March I, 1932. This distinction, said the Court, constituted a proper exercise by the legislature of "permissible discretion."
More important in its consequences is the decision in Alaska Packers Ass'n v. Industrial Acc. Comm. 222 A foreigner was employed in California by a corporation doing business in that state, to work in Alaska. The contract included a provision that the man should be transported back to California at the end of his working season, and stipulated that the Alaska Compensation statute should apply. The employee, having been injured, on his return applied for compensation to the California Commission. This was awarded him on the authority of the California statute which forbade exemption from its provisions by contract and an interpretation which made the law applicable to aliens. 223 Justice Stone concluded that the due process clause did not prevent a state from legislating with reference to a contract made within its borders, though performance was to take place elsewhere. The telegraph cases 224 were distinguished as attempts to control the consequences of a tort; liability for compensation was not founded in tort. Recognizing that circumstances might exist which could make the application of the California law arbitrary, the Court held the facts of this case negated any such contention. Justice Stone stressed the fact that the employees were only temporarily in Alaska, would probably never have been able to apply there for compensation, and would be without remedy unless protected by the California law. California had an interest in the matter because of the possibility that the injured workmen might become public charges. The next question considered in this case was whether the California court had violated the full faith and credit clause of the Constitution in refusing to allow the Alaska law to be set up as a defense; in other words, whether, even if the proceedings could be maintained in California, the provisions of the Alaska law should have been applied. The Court recognized that by Congressional enactment the laws of the territories as well as of the states were within the provision of the Constitution. 2 25 Justice Stone pointed out that in considering statutes, this provision could not be literally 221. Stanley v. Public Util. Comm., 295 U. S. 76 (1935) . 222. 294 U. S. 532 (1935) . On the case in the lower court see Note (1935) enforced; as that "would lead to the absurd result that, wherever the conflict arises, the statute of each state must be enforced in the courts of the other, but cannot be in its own." The problem for the Court is one of appraising "the governmental interests of each jurisdiction, and turning the scale of decision according to their weight." 226 Since compensation liability was properly part of the status of employer and employee, the statute of the state in which the relationship was created should control. Justice Stone called attention to the fact that this rule had been applied where suit was brought in the state in which the injury had occurred.
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The full faith and credit clause was applied'in a different manner, however, in Broderick v. Rosner. 228 The New York Superintendent'of Banks sued in New Jersey to recover from stockholders of the Bank of United States the assessment he had levied under New York law. He was met by a New Jersey statute which denied the right to maintain such action unless all the creditors and stockholders were brought before the court, a requirement which, in the particular case, would have involved substituted service of several hundred thousand persons at prohibitive cost. Justice Brandeis ruled that the liability sought to be forced was contractual; that by becoming members of a New York corporation the residents of New Jersey had, as to assessments, subjected themselves to the laws of New York; therefore no policy of New Jersey could permit its residents to escape the duty imposed as the result of their own voluntary act. He held it to be immaterial that the assessment had been made by administrative action rather than by court proceedings; the basis of the obligation was statutory; and statutes were within the full faith and credit clause. Therefore the suit should be entertained. Justice Cardozo dissented without opinion.
In two cases the attack was not upon any statute, but upon administrative action; in one of these the Court held the action proper, in the other it ruled that no state agency had been concerned. This was Grovey v. Townsend, 229 the third of the cases dealing with the persistent attempt of the Democratic party in Texas to disfranchise Negroes. Originally, the discrimination had been attempted by a statute which expressly provided that no Negro should be eligible to vote in any primary election. In Nixon v. Hemdon, 230 the Court declared the statute to be in violation of the Fourteenth Amendment. Texas then vested control over party membership in the party-not in its proper convocation by convention, but in its executive committee. Therefore, said the Court in a five-to-four decision, Nixon v. 228. 294 U. S. 629 (1935) . On the case in the lower court see (1935) Condon, 231 the legislative hand was still responsible for the barring of Negroes. It was clearly intimated, however, that but for this statute the decision would have been otherwise. Texas took the hint and withdrew all provisions regulating party membership, although leaving statutory provisions for the holding of primary elections. The Court now unanimously ruled that although petitioner, a Negro, had been refused a ballot by the state officer in charge of such an election, the refusal was not state action. A political party, free from statutory control as to choice of membership, was a private organization; the refusal of the ballot was the result of such organization's choice rather than of any state action, hence not an act reviewable by the Court. The fact that the primary election was required by state law Justice Roberts held immaterial, because the expenses of the election were paid by the party and the votes counted by its representatives. Furthermore, the view had been taken by the Texas courts that the state had no power to interfere with the free right of citizens to decide with whom they wished to associate in forming political parties. 232 The argument that the Democratic primary in Texas is in practical fact the election was dismissed with the comment that "So to say is to confuse the privilege of membership in a party with the right to vote for one who is to hold public office." 233 Deplorable as this decision must seem, 234 it rests on principles which have been accepted by the Court in numerous cases arising since the adoption of the Amendment. 235 That a more liberal interpretation of that Amendment would more fully have carried out one of its chief reasons for existence cannot be gainsaid. By this recent decision, however, the Court has shown in unmistakable language that it does not intend to deviate from its earlier course. That the decision was delivered on the same day on which the Court reversed the Scottsboro convictions 236 merely adds to its dramatic implications. was valued nominally, as scrap; certain easements which had been acquired from private owners when the structure was erected were valued at the price which had been paid for them then. Justice Cardozo stated the applicable rule:
. . . when the hearing has been full and candid, there must ordinarily be a showing of something more far-reaching than one of dubious mistake in the appraisal of the evidence. Due process is a growth too sturdy to succumb to the infection of the least ingredient of error." 238
Considering first the easements, he reviewed the litigation which had half a century ago engrossed the courts of New York, 23 9 and determined that the railroad had acquired merely the right to conduct its operation without hindrance from the property owners, but obtained no easement in the usual sense separate from its franchise. The argument of the company that the easements must be valued as though for the first time acquired at the time of the condemnation of the spur, was rejected as fantastic. Indeed, Justice Cardozo inclined to the belief that the easements had no value at all, apart from the franchise. In any event, the decision of the state court allowing the amount originally paid, 2 40 was not open to attack by the company: "Excess is not an error of which the owner may complain." 241 A further contention, that the easements should be valued at the sums the abutting owners might pay to be rid of them, was examined without accepting its correctness in law, and found lacking in factual basis. There was no evidence from which it might be supposed that they would pay more than the amount fixed in the award. The other objections were rejected in view of all the facts: "Substantial prices are not paid for the privilege of conducting a business at a loss. tactics should be taught. 24 6 Justice Butler first considered the objection that no state action was involved and overruled it because the university had been defined by California courts as a department of the state government;247 the order of the Regents was, therefore, to be reviewed as though a statute. He dismissed from consideration the contention that the state was bound by Congress to make the course compulsory and pointed out that in Wisconsin and Minnesota it was elective.
Justice Butler called to mind that the "privileges" guaranteed by the Fourteenth Amendment against abridgment were only such as rested on federal, as distinguished from state, citizenship. Since the right to attend the university was a privilege granted by the state it was not protected by the Fourteenth Amendment. Nor could the requirement that students study military science be deemed a denial of due process. The students, he commented, were not "drafted" to attend the university. They had no right to insist on an education free from the institution's requirements. Justice
Butler supported his conclusion on the pacifist naturalization cases, 248 and on a recent case in Maryland. 249 He said:
"Government, federal and state, each in its own sphere owes a duty to the people within its jurisdiction to preserve itself in adequate strength to maintain peace and order and to assure the just enforcement of law. And every citizen owes the reciprocal duty, according to his capacity, to support and defend government against all enemies." 250 Justice Cardozo wrote a separate opinion with which Justices Brandeis and Stone concurred. He wished to make clear that the case did not involve any question concerning the power of the government to exact military service in time of peace. In no way could it be urged that the course required by the university, unaccompanied by any pledge of actual military service, interfered with the freedom of conscience or religion. He reviewed the history of Quakers and other conscientious objectors during war time, pointing out that they had been required to give aid in other ways: "For one opposed to force the affront to conscience must be greater in furnishing men and money wherewith to wage a pending contest than in studying military science without the duty or the pledge of service." And he concluded by saying: "One who is a martyr to a principle-which may turn out in the end to be a delusion or an error-does not prove by his martyrdom that he has kept within the law." 251 246. 12 STAT. 503 (i86z), 7 U. S. C. A. § § 3ol-3o8 (1927 Immediately afterwards, at the trial of Clarence Norris, the state court received, by stipulation, the testimony taken at Patterson's trial on the subject of unconstitutional discrimination in the selection of jurors; and no other testimony on that subject was received at Norris' trial. Both defendants were sentenced on the same day, December 6th. In each case the identical testimony dealing with the discrimination was included in a bill of exceptions approved by the trial judge. In the Patterson case, but not in the Norris case, the bill was stricken as having been filed too late. 255 It should have been filed within ninety days from the date of judgment. The defense claimed, on the basis of a written statement the state had itself filed in court, that judgment had been entered on December 6th, at the time of sentence. The state court held that this had occurred at the time of conviction, December Ist. The state then contended that the United States Supreme Court was without jurisdiction to review, since the 252. 295 U. S. 463 (1935). 253. In Spielman Motor Co. v. Dodge, 295 U. S. 89 (935), the Court refused to consider the constitutionality of the NIRA in an action brought to enjoin, the enforcement of criminal penalties, on the ground that not more than a single prosecution was contemplated, and that plaintiff would have ample opportunity upon such prosecution to raise all constitutional questions. In Wilshire Oil Co. v. United States, 295 U. S. IO (I935), the Court refused to answer questions certified by the Circuit Court of Appeals on an application for a preliminary injunction on the ground that it would be desirable to have such questions determined after hearing rather than upon a complaint and affidavits. A similar ruling in Borden's Farm Products Co. v. Baldwin, 293 U. S. 194 (1934) , has already been discussed. Supra p. 352. It has likewise also been noted that the Court refused to pass on the right of New York to tax income from lands situated in another state because it did not sufficiently appear from the opinion of the state court that its decision rested solely in the federal question. Supra pp. 358-359. See to the same effect Kagarise v. Railroad Comm., 293 U. S. 527 (1934) . In Abrams v. Van Schaick, 293 U. S. 188 (1934) , the Court refused to consider an attack upon the New York mortgage emergency legislation on the ground that it was premature, since the action was brought before the Superintendent of Insurance had promulgated a plan. state court had decided the case solely on a state question. The defendant contended that the refusal to pass on the federal question had rested on grounds so unfair that the Supreme Court should review them. The Court accepted neither position. It concluded that the decision of the Alabama court striking the bill of exceptions had rested on the assumption that its decision in the Norris case against the claim of unconstitutional discrimination was correct, and that, had it realized Norris was going to have a new trial by reason of the testimony originally taken at Patterson's trial, it might have ruled otherwise in his case. "We are not convinced," said the Chief Justice, "that the court, in the presence of such a determination of constitutional right, confronting the anomalous and grave situation which would be created by a reversal of the judgment against Norris, and an affirmance of the judgment of death in the companion case of Patterson, who had asserted the same right, and having regard to the relation of the two cases and the other circumstances disclosed by the record, would have considered itself powerless to entertain the bill of exceptions or otherwise to provide appropriate relief." 256 The Court made clear that it was not reviewing the decision of the state court upon a non-federal question, but merely recognizing a change which had occurred in the situation since the state decision. So the judgment was vacated and the case remanded. Upon the withdrawal by the Attorney-General of his motion to strike the bill, the state court then placed both cases on an equality and ordered new trials 25 5 -a notable victory for justice over the form and pitfalls of the law.
But the majority of the Court took a different attitude in the case of Herndon v. Georgia. 259 Angelo Herndon had been convicted in Georgia for inciting to insurrection. The trial court charged the jury, as requested by defendant's counsel, that they must find that his acts presented a clear and present danger of insurrection. On appeal Herndon's counsel argued that the evidence was insufficient to justify conviction under the standard as laid down. The Georgia Supreme Court disregarded the question so presented; instead it held the evidence sufficient under a standard altogether different, 260 a standard, which, by petition for rehearing, Herndon challenged as violating his right of free speech as guaranteed by the Fourteenth Amendment. On rehearing the Georgia court modified the test previously laid down, but without removing the features considered objectionable. 261 20 2 upheld the same law on grounds other than those accepted by the trial court in its charge. He concluded, therefore, that Herndon "was bound to anticipate the probability of a similar ruling in his own case, and preserve his right to a review here by appropriate action upon the original hearing in the court below." 263 Justices Brandeis, Stone and Cardozo dissented. The latter pointed out that in the Carr case the Georgia Court had not been required to pass upon the precise question urged by Herndon, that the decision had merely upheld an indictment on demurrer, and that the trial judge had not thought that an earlier, similar Carr decision 264 required the rejection of the "clear and present danger" rule enunciated by decisions of the Supreme Court. 265 Justice Cardozo maintained there had been no unequivocal rejection of that test, "which had been made the law of the case" by the trial judge, and that Herndon "was not under a duty to put before his judges the possibility of a definition less favorable to himself, and make an argument against it, whien there had been no threat of any change, still less any forecast of its form or measure. He might wait until the law of the case had been rejected by the reviewing court before insisting that the effect would be an invasion of his constitutional immunities. . . . It is the doctrine that must prevail if the great securities of the Constitution are not to be lost in a web of procedural entanglements." 206 He remarked: "Defendants charged with crime are as slow as are men generally to borrow trouble of the future." 267 On petition for rehearing Herndon's counsel vainly 26 8 called to the Supreme Court's attention the impossibility, under Georgia practice, of presenting on appeal any contention not arising from the record and the rulings of the trial judge. How indeed, might this have been done? It would have been no less than impertinent to suggest to the trial judge that he should grant a new trial because he had himself misinterpreted the law too favorably 269 Under the majority decision, however, lawyers will have to burden every record with contingent constitutional arguments lest they be confronted later with the announcement that some current decision had laid down a rule which, they should have anticipated, could have been applied to their case. Up to the present it has been sufficient for lawyers to object to adverse rulings. Will they from now on have to except to favorable ones also? Particularly discouraging is the fact that this illiberal decision has blocked consideration of an important constitutional question, one especially important and timely on account of the rising tide of persecution for unpopular opinion.
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For of this nature is the case of this young Communist, sentenced to twenty years on the chain gang merely for the possession of radical literature. A survey of these decisions on constitutional issues raises numerous questions. Many of the opinions reflect great learning and industry on the part both of counsel and of the members of the Court. The words in which they have been embodied are often eloquent and moving; indeed, merely as specimens of prose these opinions are remarkable in their quality. With most of the decisions there can be no reasonable disagreement. Nevertheless, reservations come to mind. Not only does there remain the natural and perhaps inevitable problem of the points left undecided; members of the Court even differ on points supposedly decided in earlier cases. Obviously, the usefulness of a tribunal is impaired if its own members show inability to agree on the meaning and applicability of their own recent pronouncements. Although some of the restrictions imposed by recent decisions on governmental power, both state and federal, have provoked widespread dissatisfaction it must be remembered that at all times in its history the Court has been subject to violent attack due to particular interpretations of the Constitution.
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